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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PROOF OF PREVIOUS CONVICTIONS 


® The record of trial of a special court-martial 
shows that an accused was convicted, following 
a plea of guilty, of a violation of Article 86, 
UCMJ (unauthorized absence for a period of 11 
days) and was sentenced to a bad conduct dis- 
charge, confinement at hard labor for 3 months 
and the forfeiture of $25.00 per month for 3 
months. This sentence was duly approved by 
the convening and supervisory authorities. The 
record was thereafter reviewed by a Board of 
Review which affirmed the findings of guilty but 
reduced the sentence to confinement at hard la- 
bor for 33 days and the forfeiture of $16.50 per 
month for 3 months. 

Following announcement in open court of 
findings of guilty as charged, and presentation 
of personal data, the record of trial reflects the 
following exchange among the trial counsel, the 
reporter, and the president of the court-martial: 


“TRIAL COUNSEL: I have evidence of five 
previous convictions of offenses committed 
during the current enlistment and within 
3 years preceding the commission of an of- 
fense of which the accused has been con- 
victed at this trial to submit. 

“TRIAL COUNSEL: Request that the re- 
porter mark these exhibits for identifica- 
tion. 

“REPORTER: These will be Prosecution 
Exhibits 1, 2, 3, 4, and 5, for identification. 

“TRIAL COUNSEL: Prosecution Exhibits 
1, 2, 3, 4, and 5 for identification are offered 
in evidence as Prosecution Exhibits 1, 2, 3, 
4, and 5, and permission is requested to 


(Continued on page 18) 
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THE NEW JUDGE ADVOCATE GENERAL 


RADM. GEORGE L. RUSSELL, USN 


~~ 


RADM. IRA H. NUNN, USN 





Last month, at the completion of a 4-year 
term as Judge Advocate General, Rear Admiral 
George L. Russell was relieved by Rear Admiral 
Ira H. Nunn and was assigned to duty as Com- 
mander Cruiser Division II. 

Many far-reaching and significant develop- 
ments in naval law have occurred during the 
period of Admiral Russell’s administration, in- 
cluding the formulation, enactment, and first 
year of implementation of the Uniform Code of 
Military Justice. Prior to his appointment as 
JAG, he had served a total of ten years in the 
Office of The Judge Advocate General in four 
other tours of duty, the first of which began in 
1928. His naval career includes service in bat- 
tleships, cruisers, destroyers, and submarines. 
In addition to his wartime commands, Admiral 
Russell served on the staffs of the Commander in 
Chief, U. S. Atlantic and United States Fleets. 
Among other decorations he holds the Legion of 
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Merit with Gold Star and Combat “V”’. 

Admiral Nunn’s appointment marks the be- 
ginning of his fourth assignment in the Office of 
The Judge Advocate General. He served there 
first in 1931, again in 1937, and most recently, 
as Legislative Counsel, from 1945 to 1948. He 
is a graduate of the U. S. Naval Academy and 
Harvard University Law School. 

During World War II Admiral Nunn partici- 
pated in operations in the Pacific Theatre, first 
as Commander Destroyer Division 2 and later 
in command of Destroyer Squadron 47 with 
additional duty as Commander Destroyer Divi- 
sion 54. In addition to the Navy Cross, he was 
awarded the Bronze Star Medal with Combat 
“V” and Gold Star in lieu of the second Bronze 
Star. Immediately prior to the assumption of 
his new duties as Judge Advocate General, he 
served as Executive Assistant and Senior Aide 
to the Chief of Naval Operations. 





THE NEW ASSISTANT JUDGE 
ADVOCATE GENERAL 


CAPT. E. E. WOODS, USN 


CAPT. S. B. D. WOOD, USN 





Coincident with the change in the position of 
Judge Advocate General, was the relief of Cap- 
tain E. E. Woods, Assistant Judge Advocate 
General, by Captain S. B. D. Wood. Captain 
Woods had occupied the post for 4 years and 
before that he had been Director of the Admin- 
istrative Law Division. He is a member of the 
District of Columbia Bar, and a graduate of the 
U. S. Naval Academy and George Washington 
University Law School. During the periods in 
which Captain Woods served in line rather than 
legal duties, he was attached to practically all 
types of combat ships and he held commands of 
destroyers and submarines. 

Captain S. B. D. Wood comes into his new 
position from that of General Inspector for the 
Office of The Judge Advocate General, which he 
has held for the past year. His last duty assign- 
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ment before he became General Inspector, was 
that of Director of the Military Justice Division. 
His background as a lawyer began in 1922 when 
he graduated from Cornell University Law 
School and entered into private practice in Ho- 
nolulu. in 1926, at the age of twenty-seven, he 
was appointed United States Attorney for 
Hawaii and remained in that capacity for eight 
years, at which time he resumed his private 
practice. In 1941 Captain Wood was called to 
active duty at Pearl Harbor as a naval reserve 
officer. During the war years he served in vari- 
ous billets including those of District Legal Offi- 
cer in both the Eleventh and Fourteenth Naval 
Districts and in 1946 he transferred to the regu- 
lar navy as a law specialist. He holds a Letter 
of Commendation with Ribbon from the Secre- 
tary of the Navy. 
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One of the perennial problems in the ad- 
ministration of Naval Justice is the obtaining 
of qualified court reporters. This problem has 
not been solved, or its solution made easier, 
by the advent of the Uniform Code of Military 
Justice. Many additional records containing 
transcripts of testimony, either verbatim or 
summarized, are now required. The Manual 
for Courts-Martial, 1951, however, does give 
specific authorization for a new solution to 
this problem—the use of a mechanical re- 
cording device. Paragraph 49b, MCM, 1951, 
provides that the reporter may record the 
proceedings ‘“‘in the first instance in long 
hand, short hand, or by mechanical or sound 
recording device.” 





N OT ALL TYPES OF SOUND recording de- 
vices are equally well-adapted to mechanical 
court reporting. Previous experience has al- 
ready demonstrated that wire and tape re- 
corders are not adequate substitutes for a 
qualified court reporter. For the results of 
previous experiments with tape and wire re- 
corders the reader should refer to an article in 
the JAG Journal for November 1949 written 
by Commander: J. C. Cheasty, USN. Com- 
mander Cheasty concluded that such machines, 
at the present state of engineering, are unsuit- 
able for court reporting. The principal reason 
for the conclusion was the difficulty encountered 
in transcribing the recorded voice to a typewrit- 
ten form. 

In an effort to help solve the “reporter prob- 
lem” the School of Naval Justice, at the request 
of the Training Division of the Bureau of Naval 
Personnel, recently conducted a series of experi- 
ments in court reporting, using late models of 
electronically operated dictating machines. 
Our purpose now is to relate the results of these 
experiments. 


Dictating machines tested 
The dictating machines tested were the Gray 
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MECHANICAL COURT REPORTING 


By CDR H. S. COFIELD, USN 


Audograph, the Dictaphone and the Sound- 
Scriber “Tycoon,” loaned to the School by rep- 
resentatives of the three companies, who also 
contributed their time and technical advice for 
the experiments. 


Two recording methods 


There are two different methods of using 
these dictating machines: 


(1) The “open mike” system. In this 
system microphones are placed at strategic 
points in the courtroom and are hooked 
directly to the recording machines. 

(2) The Stenomask system, in which 
the court reporter wears a mask containing 
a microphone and dictates directly into the 
machine. The mask makes his voice in- 
audible to other persons in the courtroom. 


The first series of experiments utilized the 
“open mike” method of reporting. The 3 above- 
mentioned dictating machines recorded approx- 
imately 15 moot courts, which were conducted 
as a regular part of the course of instruction 
at the School of Naval Justice. These moot 
courts were completely realistic insofar as the 
problems of the reporter were concerned. They 
were for the most part special courts-martial 
but included some general courts-martial and 
courts of inquiry. 

The location of the microphones in this series 
of experiments was worked out with the assist- 
ance of sound engineers. The most desirable 
arrangement consisted of an omni-directional 
microphone located about equidistant between 
counsel tables and the court. A second micro- 
phone was located close to the witness stand 
because it has been found that the voice volume 
of the witness is more apt to drop than that 
of any other participant in a trial. 

All three recorders tested can be adapted to 
use any sort of microphone. The power volume 
for recording on these machines is adjustable. 
When volume was advanced and a sensitive mi- 
crophone used, they were capable of recording 
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the normal conversational voice up to 30 feet 
away from the microphone. With such a com- 
bination all sound is picked up within the court- 
room. This means that all extraneous sounds 
including loud noises outside of the courtroom 
are picked up along with the voices to be re- 
corded. The recorders must be adjusted to the 
acoustics and other physical properties of each 
courtroom in which they are to be used. Only 
experiment in the particular courtroom will 
solve this problem of adjustment. If the volume 
is too high, extraneous noises will be picked up, 
which makes the job of the transcriber more 
difficult. On the other hand, if insufficient vol- 
ume is used, too weak a signal is recorded and 
the problems of the transcriber are increased 
or transcription made impossible. However, 
a proper balance of these factors will result in 
a record that is easily transcribed by any typist. 
As will be indicated in more detail, no previous 
experience in transcribing the records is 
necessary. 

One of the principal limitations on any me- 
chanical reporting system is that the dictating 
machine will record clearly only one spoken 
voice at atime. In order to insure a clear rec- 
ord, that can be easily transcribed, only one per- 
son must be speaking at a given moment. In 
the “open mike” reporting system which records 


the actual voices of the participants, the circum- 
stance of two people talking at the same time 


will occur. For example, when counsel inter- 
rupts a question or answer with an objection, 
an incident bound to occur in the course of a 
trial, the reporter must signal the President that 
the machine is unable to record two voices. The 
President (or Law Officer in a general court- 
martial) must then have the question repeated, 
followed by the objection, then the ruling, and 
the answer, if any, in an orderly sequence. This 
drawback to this system of reporting did not 
prove to be too serious in the actual trials. 
When the court and all parties to the trial un- 
derstood the limitations of the machine no par- 
ticular difficulty was encountered in recording 
the proceedings. The problem of two peopie 
talking at one time also occurs when a short- 
hand or stenotype reporter is used. Only the 
most skillful and experienced reporters can re- 
cord proceedings under such circumstances 
without interrupting and asking that certain 
words or statements be repeated. 
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Having discussed the limitations of the m:- 
chine, what of the operator? The operator must 
be a person who has had sufficient reporting e-- 
perience to be able to make up a record of a 
court-martial trial. The School of Naval Justice 
believes that any enlisted man graduated fron 
its regular 7-week course has had sufficient 
training to act as a court reporter using the 
“open mike” recording system. The operatcr 
need not have any knowledge of shorthand cr 
stenotype, but he must be sufficiently experi- 
enced in court-martial procedure to make the 
necessary notations on a brief log or chart that 
accompanies the records produced by the ma- 
chine, in order to indicate such things as time 
of adjournment, the name of the witness being 
interrogated, or the nature of a particular por- 
tion of any given record. Secondly, the operator 
must be acquainted with the recorder, i. e., he 
must know how to operate it and the physical 
limitations of the machine, such as those men- 
tioned above. The three recorders tested are 
quite simple to operate. Instructions from the 
manufacturers are adequate to furnish the 
reporter with the necessary operating 
information. 

The second method of court reporting with 
the dictating machine involves the use of a 
shielded-microphone device called the “Steno- 
mask.” The Stenomask can be used with any 
of the three dictating machines tested. The 
Stenomask fits closely to the operator’s face 
and he repeats word for word as they occur, the 
proceedings of the court, i. e., the questions of 
the counsel, answers by the witness, objections, 
rulings, and argument. The mask makes the 
reporter’s words inaudible in the courtroom and 
hence his diction does not interfere with the 
proceedings of the court. Obviously this system 
requires a trained operator. 

The Stenomask is manufactured and distrib- 
uted by Talk, Incorporated, of Washington, D. C. 
It is not for sale on the open market because the 
manufacturer believes that the device is rel- 
atively useless in the hands of an untrained 
operator. The company conducts its own train- 
ing course in the use of the Stenomask, covering 
a 3-month period, but only a few hours of in- 
struction per day. Two representatives came 
to the School of Naval Justice and worked for 
several days with a Chief Yeoman Instructor 
at the School and two graduates of the enlisted 


JAG JOURNAL 


cours 
court 
comps 
has et 
Schoo 
train 
Sreno 
jistru 


Meche 


Th 
ing a 
the m 
tice ' 
sme 
porte 








oust 
f ex. 
of a 
sti: e 
rom 
‘ier t 
the 
atcr 
dcr 
er i- 
the 
that 
Ma- 
time 
eing 
por- 
‘ator 
eg he 
sical 
men- 
| are 
1 the 

the 
iting 


with 
of a 
teno- 
any 
The 
face 
*, the 
ns of 
ions, 
3 the 
1 and 
1 the 
stem 


‘trib- 
D.C. 
e the 
; rel- 
1ined 
rain- 
pring 
f in- 
came 
d for 
uctor 
listed 









court reporting experience. As a result, the 
company now believes that an enlisted man who 
has completed the course of instruction at the 
School of Naval Justice can be adequately 
trained to report court-martial trials by the 
Stenomask system with 2 weeks of full time 
ji) struction. 


Mechanical recording vs. court reporter 


The following test was performed in report- 
ing a “not guilty” moot Special Court during 
ti e moot court week at the School of Naval Jus- 
tice with officer students participating. The 
s me case was reported by four different re- 
porters using the following four systems: 

(1) Shorthand—by an enlisted student 
of the School, capable of reporting 150 
words per minute, who had approximately 
2 years experience at court reporting in the 
Navy. 

(2) Stenograph—by an enlisted student 
of the School, capable of reporting approx- 
imately 200 words per minute, who had ap- 
proximately 10 years court reporting ex- 
perience in the Armed Forces. 

(3) “Open Mike” recording using a disc 
recorder—with direct microphones spaced 
as described above. 

(4) The Stenomask operated by a Chief 
Yeoman Instructor of the School of Naval 
Justice, who, at the time had had 20 to 30 
hours of instruction in the use of the 
Stenomask. 

In order to achieve a comparison between the 
four methods of reporting, instructions were 
given that no reporter was to halt the proceed- 
ings at any time except to have a witness, or 
participant, speak louder. The case reported 
was of approximately 3 hours duration. 

Each reporter transcribed a record of the 
case. The shorthand and stenograph reporters 
transcribed their own notes. The Stenomask 
and “open mike” recordings were transcribed 
by yeoman other than the reporters, and these 
men were transcribing for the first time from 
a dictating machine. The time consumed in 
transcription was as follows: 

(1) Shorthand—10 to 12 hours. 

(2) Stenograph—9 to 10 hours. 

(3) Open mike—17 to 18 hours. 

(4) Stenomask—9 to 10 hours. 
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course at the School who had not had previous © 


Because of the limitation placed on the re- 
porters in rot being able to interrupt the court 
to have statements repeated, a considerable dif- 
ference was noted in the percentage of the rec- 
ord that could be transcribed. The results were 
as follows: te 

(1) Shorthand—75 percent. The 150 
word per minute speed was not sufficient 
to record verbatim all proceedings of this 
particular trial, and it was discovered that 
only about 75 percent of the record could 
be transcribed from the notes taken. 

(2) Stenograph—80 percent. The 200 
word per minute speed was likewise not 
sufficient to record all that was said in this 
particular trial, and it was discovered that 
only about 80 percent of the record could 
actually be transcribed. 

(3) “Open Mike”’—Approximately 95 
percent. The machine recorded everything 
that took place in the courtroom. How- 
ever the transcription could not be com- 
pleted verbatim because it was impossible 
to transcribe all the record due to many 
outside noises that interfered with the re- 
cording, e. g., airplanes passing overhead, 
trucks passing on the road outside the 
building, noises from the spectators in the 
courtroom, scraping of chairs on the deck, 
too many persons talking at the same time 
on the record, etc. 

(4) Stenomask—99 percent. The er- 
rors or omissions here were merely minor 
ones such as “the,” “an,” and similar errors 


Advantages of mechanical recording 


Let us now consider the advantages of me- 
chanical court reporting, both the “open mike” 
method and the Stenomask method, over the 
present system of shorthand reporting. 

(1) Court proceedings are not slowed 
down to the speed of the reporter’s short- 
hand. This means that all parties to the 
trial can talk in normal conversational 
tones and at normal speed. Even argu- 
ment, which is usually made at fast speed 
and beyond the ability of any except an ex- 
perienced court reporter, can be taken by 
the recorders without interrupting or slow- 

ing the speaker. It is not necessary to enu- 
merate the advantages of the freedom of 
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oral argument over confinement to a previ- 
ously prepared written argument. 

(2) The records are easily transcribed. 
These records are placed on another ma- 
chine known as a transcribing machine 
that plays them back for the typist to type 
on paper. The transcribers have a start- 
stop control device permitting the typist to 
start the record, listen to a few words, stop 
the record, type those words, then start it 
again and type the next few words. This 
device also permits rapid reversing in order 
that the typist may repeat any phrase not 
understood the first time. 

(3) All three machines tested record 
with considerable fidelity of tone and in- 
flection. This is a great asset to the typist 
transcribing the record. In addition, the 
Stenomask method enables the operator to 
dictate questions and answers and identify 
the parties speaking. The difference in 
voice is usually sufficient to distinguish the 
speaker in the “open mike” recording 
method. 

(4) Court reporting by mechanical 
means should prove a great boon to a small 
command that does not have a yeoman 
whose speed is sufficient for court 
reporting. 

The difference in time required to transcribe 
a record taken by “open mike” method and the 
Stenomask method indicates that the additional 
time spent to train the operator might be well 
spent. In addition to reporting court-martial 
trials, the mechanical reporting system should 
be equally useful for preparing other records 
required by the Manual for Courts-Martial, such 
as the formal pretrial investigation preceding 
a general court-martial. A recorder should also 
prove useful for investigations or other work 
where a witness must be interrogated, whether 
the conversation need be reduced to writing or 
not, and can be used for the primary purpose 
for which it was designed, i. e., dictating letters, 
reports, memorandums, etc. 

Previous reference has been to two separate 
machines—a dictating and a transcribing ma- 
chine. For a command that would make only 
occasional use of the machine it would be pos- 
sible to buy a single dictating machine. For 
example, if the command had only sufficient 
court-martial work to require approximately 


one day of court reporting per week it would 
be possible to use a single machine. After the 
trial is finished and the recording is completed, 
the recording machine may be converted to a 
transcribing machine by plugging in the start- 
stop-reverse control, previously mentioned, in 
place of the microphones or Stenomask. The 
machine may then be used for transcribing. 
However, a recorder converted to a transcriber 
does not have all of the refinements of the sep- 


arate transcriber. 


The dictating machines described are avail- 
able in models that record up to 30 minutes of 
proceedings on a single record. The Gray Audo- 
graph and the Sound-Scriber record on a plastic 
disc. The Dictaphone records on a plastic belt. 
Both of these mediums are convenient for filing 
and the records may he retained the same as 
shorthand notes made by a reporter at a trial. 


Mechanical recording on board ship 


While all the dictating machines tested were 
satisfactory when used in a courtroom ashore, 
it was noted that only the Gray Audograph 
would continue to record and play back without 
interruption when the machines were tilted 20° 
to 30° to simulate the roll of a ship. All of the 
machines would record satisfactorily when so 
tilted, but on the play back, some showed a ten- 
dency to jump the track. This would make 
transcription extremely difficult on a_ ship 
underway. 

In order to test mechanical court-reporting 
under actual shipboard conditions, the Gray 
Audograph, the Stenomask, and the necessary 
microphones were taken aboard a destroyer. 
Court proceedings were recorded by both the 
“open mike” and Stenomask methods while the 
destroyer was underway at sea. The maximum 
roll of the ship during the period of recording 
was 25°. No difficulty in recording or play back 
was noted. It was found that normal shipboard 
noises did not interfere seriously with the “open 
mike” recording method. 


Conclusions 

In conclusion, it does not appear that the 
“open mike” recording system is completely sat- 
isfactory, or a substitute for a well trained and 
experienced court reporter. However this sys- 
tem does have numerous advantages, and is 


(Continued on page 19) 
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TRIAL COUNSEL AND RECORDS 
OF PREVIOUS CONVICTION 


By CDR E. L. McDONALD, USN 


The improper consideration of records of 
previous conviction is one of the most common 
errors in trials by courts-martial. Such evi- 
dence is sometimes useful prior to the findings 
for impeachment purposes (153b, MCM, 
1951) and to prove something other than a 
fact to be inferred from the disposition of the 
accused (138g, MCM, 1951). It is more fre- 
quently used after the findings to aid the court 
in determining the nature and amount of pun- 
ishment to be adjudged. The procedure to 
be followed in introducing such records in evi- 
dence has been considered by the Court of 
Military Appeals. A discussion of two of its 
more important decisions on that subject ap- 
peared in the JAG Journal of June 1952 issue. 
The purpose of this article is to present mat- 
ters as to the admissibility and competency 


of such records as evidence with the hope that 
it may aid trial counsel and others whose 
duties involve processing courts-martial. 





HE TRIAL COUNSEL’S DUTY to be dil- 

igent in the prosecution of the case applies 
to the presentencing procedure as well as to the 
case in chief. The part of the trial procedure 
following the findings is no less important than 
any other part. There is no place in our courts- 
martial for an attitude of “the conviction is the 
thing,” allowing the remainder of the trial to 
take care of itself. The court is entirely de- 
pendent upon the counsel for all information 
about the case. It has a duty to adjudge an 
adequate punishment and yet not adjudge a 
punishment known to be excessive in reliance 
upon the mitigating action of the convening or 
higher authority (76a, MCM, 1951). A court 
is particularly handicapped where the trial 
counsel does not properly present important 
available evidence for its consideration in deter- 
mining punishment. 
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Evidence of previous convictions is particu- 
larly important. Without it an accused may be 
tried any number of times for a minor offense 
(of certain types) and the court would be 
powerless to adjudge a punitive discharge. 
This is true since the maximum punishment for 
such an offense does not include a punitive dis- 
charge. A common offense of this type is ab- 
sence without leave for a period under 60 days. 
(127c, Sec. A, MCM, 1951.) Proof of two or 
more previous convictions by court-martial will 
authorize a bad conduct discharge and forfei- 
ture of all pay and allowances, and in some cases, 
additional confinement. (127c, Sec. B, MCM, 
1951.) 

Among the more important changes brought 
about by the Uniform Code of Military Justice 
that the trial counsel will encounter is that re- 
garding the use of previous convictions. The 
records of trial often show that this fact is not 
always appreciated by the trial counsel. These 
changes affect the procedure to be followed in 
placing the evidence before the court as well 
as the rules as to what the evidence must show. 
The Manual for Courts Martial (1951) contains 
certain general standards and requirements for 
evidence of previous convictions. There is at 
this time, however, no decision of the Court of 
Military Appeals relating to the general ques- 
tion of what the record of previous conviction 
must show. 

The following provisions are made regarding 
evidence of previous convictions: 

(a) Only convictions by courts-martial 
may be shown (75b, MCM, 1951). Service 
record entries relating to commanding offi- 
cers nonjudicial (mast) punishment is not 
a proper matter to present to a court in ag- 
gravation (NCM 69, Scheele, 1951, 2 CMR 
om 

(b) The evidence must relate to offenses 
committed during the current enlistment, 
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appointment, or other engagement of obli- 
gated service of the accused. The retention 
of an accused beyond the normal expiration 
date of his term of service by operation of 
law does not create a new enlistment. The 
voluntary extension of enlistment by the 
accused does create a new enlistment for 
the purposes of determining the admissibil- 
ity of previous convictions. When the 
previous service of the accused was ter- 
minated under other than honorable con- 
ditions, or if he deserted and subsequently 
fraudulently enlisted, all convictions by 
court-martial for offenses committed in the 
prior term of service, if within the 3 year 
period are admissible. This is true even 
though such prior term of service was in 
an armed force other than the one in which 
he is serving at the time of trial. (See 75b, 
MCM, 1951; Legal and Leg. Basis MCM, 
p. 77.) 

(c) The evidence must relate to offenses 
committed during the 3 years next preced- 
ing the commission of any offense of which 
the accused stands convicted. In comput- 
ing the 3-year period, periods of unauthor- 
ized absence as shown by the findings in the 
case or by the evidence of previous convic- 
tions should be excluded. Where the evi- 
dence of previous convictions does not show 
the date of the offense and the accused fails 
to object, the offense may be regarded as 
having been committed during the pre- 
scribed 3-year period. If the defense ob- 
jects, the court shall determine the issue. 
(75b, MCM, 1951.) 

(d) Evidence of previous convictions is 
not admissible unless the accused has been 
tried for an offense within the meaning of 
Article 44b. That article relates to “For- 
mer Jeopardy” and provides: 

“b. No proceeding in which an accused 
has been found guilty by court-martial 
upon any charge or specification shall be 
held to be a trial in the sense of this article 
until the finding of guilty has become final 
after review of the case has been fully 
completed.” 

The reviews necessary for finality of a con- 
viction vary with the type of court-martial, the 
sentence adjudged, and the person affected. 
They are divided into four categories: (1) sum- 
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mary courts-martial and special courts-martial 
wherein the sentence does not involve an ap. 
proved bad-conduct discharge, (2) special 
courts-martial the sentence of which involves 
an approved bad-conduct discharge and general 
courts-martial wherein the approved sentence 
extends to dismissal, discharge, or confinement 
for 1 year or more, (3) general courts-martial 
the sentence of which, as affirmed by a board of 
review, affects a general or flag officer or extends 
to death, and (4) other general court-martial 
cases in which there is a finding of guilty and a 
sentence. 

The review of a summary court-martial or a 
special court-martial the sentence of which does 
not involve a bad conduct discharge is final when 
reviewed and found to be legal by a law special. 
ist (Article 65c, and 94a (2), MCM, 1951), and 
contains the action of the supervisory authority. 
In his action the supervisory authority is re- 
quired to “affirmatively indicate that the record 
was reviewed by a law specialist by including 
the statement ‘This record has been reviewed 
in accordance with the provisions of Art. 65 (c), 
UCMJ.’” (Sec. 0107b, NS, MCM, 1951.) It 
is infrequent that a service record entry of a 
previous conviction of this type shows the re- 
view by a law specialist. Since that review is 
the one provided by statute to finally pass upon 
the legality of such a conviction there appears 
to be a good reason for affirmatively showing in 
the evidence of previous conviction that this 
important review has been made. Trial counsel 
may do this by resorting to the court-martial 
order in the case. 

Special courts-martial involving an approved 
bad-conduct discharge, whether or not sus- 
pended, and general courts-martial whose sen- 
tence extends to dismissal, discharge, or confine- 
ment for 1 year or more are final when they 
have been approved by the convening authority, 
the board of review and, in cases reviewed by 
it, the Court of Military Appeals. The record 
showing previous conviction as to such a case, 
to be admissible, should reflect the appellate ac- 
tion that occurred prior to the final order ex- 
ecuting the sentence. Completion of review and 
finality of a finding of guilty is indicated when 
the sentence is promulgated by the Navy De- 
partment and finally ordered into execution. 

Evidence of previous conviction by general 
court-martial the sentence of which affects a 
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general or flag officer or extends to death is not 
admissible unless it shows approval by a board 
of review and by the Court of Military Appeals. 
(Arts. 66b & 67b (1).) : 

All other general court-martial convictions, 
to be admissible, must reflect final approval by 
the Judge Advocate General, or by a board of 
review if reviewed by it, and by the Court of 
Military Appeals when reviewed by it (Art. 
69). As in other general court-martial convic- 
tions final review is indicated when the sen- 
tence is promulgated by the Navy Department 
and finally ordered it into execution. 

The evidence of previous convictions pre- 
sented to the court should show all pertinent 
features of the case. Just what defects in such 
evidence will make its admission prejudicial to 
tne substantial rights of the accused will in 
many instances depend on the circumstances of 
the particular case. There is no given yardstick 


by which we can determine the legal sufficiency © 


of all the different records of previous convic- 
tion. It has been held that a document purport- 
ing to show previous conviction by special 
court-martial stating “date approved 9-27-51” 
with no indication that the sentence was ap- 
proved by the supervisory authority was incom- 
plete and. inadmissible (NCM 69, Scheele 
(1951) 2 CMR —). A document purporting to 
show a sentence of a summary court-martial 
(under AGN) was “approved March 26, 1951,” 
with no indication that the sentence was ap- 
proved by the ISIC is incomplete and inadmis- 
sible (NCM 64, Bond (1951) 2 CMR —). A 
record of previous conviction that does not in- 
dicate approval by the authorities whose action 
is requisite to give effect to the sentence is inad- 
missible (NCM 79, Knecht (1952), 2 CMR —). 

While many errors in records of previous 
conviction may not be grave enough to require 
exclusion from evidence, all errors should be 
avoided if possible. They may have a cumula- 
tive effect against the accused. Where there is 
an omission in the record of previous conviction, 
such as a failure to show the date of the offense 
or the review by a law specialist in cases of sum- 
mary courts-martial and special courts-martial 
not involving a bad conduct discharge, the omis- 
sion detracts from the weight to be given to such 
evidence. Such an omission should be supplied 
by other evidence if available. The failure of 
the trial counsel to make an effort to supply such 
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omissions and to supply them when the evidence 
is available is an indication of a lack of due dil- 
igence on his part. A failure of the defense 
counsel to object at the trial does not relieve him 
of his duty in this respect. The omission can- 
not be supplied during appellate review. Such 
omissions are not overlooked during appellate 
review of a case. 

Some common errors found in records of trial 
by court-martial are: 

(1) Records of nonjudicial (mast) pun- 
ishment are introduced as a record of pre- 
vious conviction. Such records are not 
records of previous conviction. 

(2) There is no showing of the date of 
trial or the date sentence is adjudged. 

(3) The type of court, whether SCM, 
SPCM or GCM is not shown. 

(4) The date of the offense (or offenses) 
is not shown. 

(5) The offense is not accurately de- 
scribed. Example: In case of desertion, 
which of several types of desertion is not 
specified. 

(6) Action of supervisory authority is 
not shown, or if shown, does not indicate 
a review was made by a law specialist. 

(7) The supervisory authority’s action 
is indicated as the action of “ISIC” or 
“SOP.” Such action does not indicate a 
review by a law specialist. 

(8) Final action on the case in appellate 
review, or by the Secretary of the Depart- 
ment, is not shown. 

The trial counsel and the law officer should 
carefully consider the effect on appellate review 
of each bit of evidence presented after the find- 
ings. They should bear in mind that appellate 
defense counsel usually seek out cach imperfec- 
tion in the record to further a contention in 
appellate review of prejudice to the substantial 
rights of the accused. By painstaking accuracy 
and thoroughness the trial counsel and the law 
officer may not only expedite final review but 
also avoid much unnecessary expense to the gov- 
ernment brought about by additional briefing, 
oral hearings, and otherwise. If the record of 
previous conviction is defective in any way, the 
trial counsel should take appropriate steps to 
remedy the defect regardless of the absence of 
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CONSPIRACY—the defendants in a conspiracy case 
are not entitled to severance. In such a case, where 
otherwise competent evidence is admissible 
against one defendant but inadmissible against 
the others, the evidence is properly received pro- 
vided the court has duly admonished the jury that 
such evidence must have no bearing upon the guilt 
or innocence of the other defendants. Statements 
made to a witness by a conspirator after the con- 
spiracy had ended are admissible against that con- 
spirator but they are not admissible against his 
co-defendants. If, however, counsel for the co- 
defendants requests the witness on cross-examina- 
tion to read such statements, these statements then 
become competent evidence against his clients, not- 
withstanding the fact that the government could 
not have presented the evidence for that purpose. 


® In Metcalf et al., v. United States, a United 
States court of appeals case in the Sixth Circuit, 
decided on March 24, 1952, affirmed the convic- 
tions of Metcalf, Mullins, and Brown on several 
counts the first of which charged a conspiracy 
to transport stolen motor vehicles in interstate 
commerce. 

The evidence showed that nine automobiles 
were stolen at Louisville, Ky., either by or for 
Metcalf and Mullins who then transported them 
to Brown at his garage in Albany, Ky. Brown 
disposed of the cars in Tennessee. A Govern- 
ment agent of the F. B. I. who investigated the 
case testified that Brown and two others, Macom 
and Cook, had given him signed statements re- 
lating to the thefts. On direct examination he 
read into evidence the statement of Brown. 
Counsel for Metcalf and Mullins, on cross-exam- 
ination, asked the agent to read the statements 
of two other men who stated that they had stolen 
cars for Metcalf and Mullins, who had an ar- 
rangement with Brown for disposing of them. 

The court held that the appellants were cor- 
rect in contending that the statements or admis- 
sions of a conspirator made to a witness after 
the conspiracy has ended are not admissible in 
evidence against a co-conspirator. The state- 
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ment of Brown, while admissible against him, 
was not admissible against Metcalf and Mullins, 
and the statements of Macom and Cook were not 
admissible against any of the appellants, 
“However, the statements of Macom and Cook 
were read at the request of counsel for Metcalf 
and Mullins upon cross-examination by him of 
Agent Staab, probably in the hope of bringing 
to the attention of the jury some evidence 
therein favorable to the cause of his clients as 
well as what was unfavorable. The statements 
of Macom and Cook were thus made competent 
as to appellants Metcalf and Mullins.” 


INSTRUCTIONS—a trial judge is required to instruct 
the jury on lesser included offenses if the facts de- 
veloped at the trial are such as would, if true, 
support convictions of such lesser included offenses. 
This is true even though the evidence presented 
does not raise in the minds of the jury a reasonable 
doubt as to guilt of the greater offense. All that 
is required is that the lesser offense be made an 
issue by the evidence presented. 


® In State v. Ellis, 105 N. E. 2d 65, decided on 
February 6, 1951, by the court of appeals of 
Ohio, the defendant appealed from a conviction 
of second-degree murder. The appellant as- 
signed as error the failure to charge upon the 
subject of included offenses, and that the ver- 
dict of the jury is against the weight of the 
evidence. The court held that although the evi- 
dence would have supported an acquittal, the 
jury was well within its rights in resolving the 
facts against the defendant and in concluding 
that there was a purposeful and malicious kill- 
ing and that self defense was not established. 

In discussing the issue of failure to charge 
on lesser included offenses, the court said: 


“There is no question but that the charge 
of second-degree murder includes within 
its terms the offenses of manslaughter, 
assault and battery, and assault, but it is 
likewise true that before a trial judge is 
required to instruct the jury upon these in- 
cluded offenses the factual development 
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must be such as would, if true, support a 
conviction of such included offense.” 


The court pointed out that at the conclusion 
of the general charge of the trial judge, he asked 
counsel for the defense if they were satisfied 
with the charge and they replied that they were. 
No exception, general or special, was made to 
the charge by counsel for the defendant and no 
request for charges on included offenses was 
presented. The conviction was, therefore, 
atlirmed. 

The court cited with approval the case of 
Todor Vv. State, 149 N. E. 326, a decision of the 
Sipreme Court of Ohio wherein the appellant 
hid been convicted of a killing with deliberate 
and premeditated malice. The appellant had 
testified in the trial in part as follows: 


“T pulled a gun and shot, but I didn’t in- 
tend to shoot her. I went there, but I didn’t 
intend to kill her. I went down there, but 
I didn’t intend to shoot her.” 


The court charged the jury upon the subject 
of murder in the first degree, recommendation 
of mercy and second degree, but did not charge 
upon the subject of manslaughter. The court 
treated the question of the lesser included of- 
fense in the following language: 


“The evidence above quoted may not have 
been sufficient in the composite mind of 
the jury to raise a reasonable doubt as to 
the premeditation and deliberation of the 
plaintiff in error, but it was sufficient to 
make homicide without premeditation and 
deliberation an issue in the case. Man- 
slaughter having thereby become an issue, 
the duty of the court to charge the jury with 
reference thereto was not different from 
his duty to charge the jury with reference 
to the issues of murder in the first degree 
and murder in the second degree.” 


Again in this case, the conviction was affirmed 
since the appellant.had made no request of the 
court to charge on the lesser included offense 
of manslaughter, or upon any other subject, and 
no exception was taken to the failure to instruct 
the court on manslaughter. 


CONFESSIONS—evidence that an accused had been 
kicked and struck by the police who made no de- 
mand that he implicate himself, did not render 
involuntary a confession made one hour later in 
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the District Attorney's office where there was no 


“pressure of unrelenting interrogation,” 
though made in the presence of 19 officers. 


even 


© In Fred Stroble, Petitioner, v. The State of 
California, the conviction of the petitioner for 
the sex murder of a 6-year-old girl was affirmed. 
In his petition, the defendant claimed (1) that 


his conviction was based in part on a coerced 


confession; (2) that a fair trial was impossible 
because of inflammatory newspaper reports in- 
spired by the District Attorney; (3) that he was 
in effect deprived of counsel in the course of his 
sanity hearing; (4) that there was an unwar- 
ranted delay in his arraignment; and (5) that 
the prosecuting officers unjustifiably refused to 
permit an attorney to consult petitioner shortly © 
after his arrest. He urged that each one of the 
first three circumstances amounts to a depriva- 
tion of due process and that all five together 
operated to deprive him of a fair trial. 

The facts developed at the trial show that the 
body of the victim was found in the rear yard 
of the home of the defendant’s daughter and 
son-in-law in Los Angeles where he had been 
visiting. The body showed evidence of strangu- 
lation, stabbing, several skull fractures, and ir- 
ritation of the external genitalia. The defend- 
ant was suspected of the crime since he had 
disappeared on the day before the crime was 
committed and had previously jumped bail on 
a charge of molesting a small girl and had never 
been apprehended. The newspapers carried 
sensational headline stories of the gruesome 
event and the defendant was recognized by a 
civilian in a downtown bar and was arrested. 
The arresting officer, accompanied by the civil- 
ian, took the defendant to the park foreman’s 
office in nearby Pershing Square, where they 
waited for a police car. The officer began to 
search the defendant who was standing facing 
the wall with his hands raised against it and 
his feet away from it. While being searched, 
he moved his feet closer to the wall, whereupon 
the officer kicked his feet at the toes to return 
them to their former position. The civilian tes- 
tified that the officer did not otherwise strike 
the defendant but did display his blackjack, 
asking defendant if he knew what it was for. 
The civilian asked the defendant if he was guilty 
of the murder, and the defendant mumbled 
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APPREHENSION, ARREST, AND CONFINEMENT 


By LT WALTER E. HINER, USNR 


Part | of the Uniform Code of Military Jus- 
tice, consisting of Articles 7—14 inclusive, 
deals with the subject of apprehension and 
restraint. These articles codify the provisions 
of law, and define, for the purposes of mili- 
tary justice under the Code, various terms per- 
taining to this subject. These include appre- 
hension, arrest, and confinement. Recent sur- 
veys conducted in the field by the Office of the 
Judge Advocate General have revealed that 
some confusion exists in these matters. This 
was found to be particularly true in the dis- 
tinction between apprehension and arrest. 
It is a matter of record that the congressional 
committees in their hearings on the Code rec- 
ognized that there was some confusion prev- 
alent in the use of these two terms. This dis- 


cussion represents an effort to dispel any 
uncertainty as to the meaning of apprehen- 
sion, arrest, and related terminology for the 
purposes of the administration of military 


justice. 





HE WORDS APPREHENSION AND AR- 

REST frequently have been used synono- 
mously by the law enforcement authorities and 
the courts. Both have been taken to mean the 
taking into custody of a person by proper au- 
thority. An arrest, as the term is used in crim- 
inal law, signifies the apprehension or detention 
of the person of another in order that he may be 
forthcoming to answer an alleged or supposed 
crime. (4 Am. Jr., Arrests, sec. 4). As defined 
by the American Law Institute, an arrest is 
the taking of another into custody for the actual 
or purported purpose of bringing the other be- 
fore a court or of otherwise securing the ad- 
ministration of the law. (Restatement, Torts, 
sec.112). Corpus Juris Secundum has this gen- 
eral statement on arrest. “In criminal proce- 
dure an arrest consists of the taking into custody 
of another person under real or assumed author- 
ity for the purpose of holding or detaining him 
to answer a criminal charge or of preventing 
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the commission of a criminal offense. The woid 
‘arrest’ is derived from the French ‘arrete:”’, 
meaning to stop or stay, and signifies a restraint 
of the person. The terms arrest and apprehen- 
sion have been used interchangeably by some 
courts as meaning the same thing when en- 
ployed in connection with the taking of a person 
into custody.” (6 CJS, Arrest, sec. 1). The 
term apprehension is derived from the Latin 
apprehensio which meant a taking hold of a per- 
son or a thing. 

It will be seen from these statements that 
there has been little distinction between the 
terms apprehension and arrest in criminal law 
generally. However, by specific statutory defi- 
nition, Congress has given these terms very dis- 
tinct meanings for the purposes of the admin- 
istration of military justice. Article 7 of the 
Uniform Code concerns apprehension. It 
provides: i 


“(a) Apprehension is the taking into cus- 
tody of a person. 

“(b) Any person authorized under regula- 
tions governing the armed forces to appre- 
hend persons subject to this code may do so 
upon reasonable belief that an offense has 
been committed and that the person appre- 
hended committed it. 

“(c) All officers, warrant officers, petty offi- 
cers, and noncommissioned officers shall have 
authority to quell all quarrels, frays, and dis- 
orders among persons subject to this code and 
to apprehend persons subject to this code 
who take part in the same.” 


This definition of apprehension is consistent 
with the general practice as noted above. It 
should be noted however that this article should 
be read in conjunction with Articles 8-14 of the 
code, which codify and enact present practice 
as to apprehension and restraint of persons sub- 
ject to the code. 

Article 9 is concerned with the imposition of 
restraint. In subparagraph (a) it defines the 
terms arrest and confinement as follows: 
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“Arrest is the restraint of a person by an 


order not imposed as a punishment for an . 


offense directing him to remain within certain 
specified limits. Confinement is the physical 
restraint of a person.”’ 


It will now be apparent that the term apprehen- 
sion under the code refers to the initial taking 
seizing of custody of a person, and that the 
‘m arrest refers to the subsequent formal ac- 
i n in restraint while confinement is a physical 
straint. Both arrest and confinement must be 
ir posed by oral or written orders of competent 
thority which place limitations upon the per- 
n’s personal liberty pending the proper dis- 
sition of charges placed against him. After 
prehension has been made an officer empow- 
:ed to arrest, may, within his discretion, and 
thout imposing arrest, restrict an accused 
crson of his command, or subject to his author- 
itv, to specified areas of a military command 
with the further provision that he will partici- 
pute in all military duties and activities of his 
organization while under such restriction. The 
notable difference between such restriction in 
lieu of arrest and a status of arrest is the com- 
patibility of performance of full military duties 
with the former. A person in the status of ar- 
rest cannot be required to perform his full mil- 
itary duty. Any such restoration to duty status 
inconsistent with his arrest status will termi- 
nate his arrest. Confinement, or physical re- 
straint, prior to trial may be imposed by either 
oral or written orders of competent authority, 
and will deprive the person of freedom pending 
the disposition of charges. Confinement prior 
to trial will not normally be imposed unless such 
action is required to assure the presence of the 
accused at the trial or because of the seriousness 
of the offense charged. 
Subparagraphs (b) and (c) of Article 9 pro- 
vide the legal authority for arrest and confine- 
ment. They. provide: 


“(b) An enlisted person may be ordered 
into arrest or confinement by any. officer by an 
order, oral or written, delivered in person or 
through other persons subject to this code. 
A commanding officer may authorize warrant 
officers, petty officers, or noncommissioned 
officers to order enlisted persons of his com- 
mand or subject to his authority into arrest 
or confinement. 
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“fc) An officer, a warrant officer, or a civilian 
subject to this code or to trial thereunder may 
be ordered into arrest or confinement only by a 
commanding officer to whose authority he is 
subject, by an order, oral or written, deliv- 
ered in person or by another officer. The au- 
thority to order such persons into arrest or 
confinement may not be delegated.” 


As provided in these subparagraphs, and in 
MCM, 1951, par. 21a, only a commanding officer 
to whose authority the individual is subject 
may order into arrest or confinement an officer, 
warrant officer, or civilian subject to the code, 
but any officer may order an enlisted person into 
confinement or arrest. In the case of an enlisted 
person the commanding officer of any command 
or detachment may delegate such authority to 
the warrant officers, petty officers, or noncom- 
missioned officers of his command. This au- 
thority, however, may not be delegated in the 
case of an officer, warrant officer or civilian. 
Subparagraph (d) of Article 9 provides that 
no person shall be ordered into arrest or confine- 
ment except for probable cause. Thus the legal 
basis for the formal action of placing in arrest 
or confinement requires a higher degree of like- 
lihood of guilt than for the initial action of ap- 
prehension which is legally sufficient if there 
merely exists a reasonable belief that an offense 
has been committed and that the person appre- 
hended committed it as provided in Article 7 (b) 


Subparagraph (e) of Article 9 provides: 

**(e) Nothing in this article shall be con- 
strued to limit the authority of persons au- 
thorized to apprehend offenders to secure the 
custody of an alleged offender until proper 
authority may be notified.” 


This provision of the code expressly excepts the 
authority to apprehend under Article 7 from the 
restrictions placed upon the formal action of 
placing in a status of arrest or confinement by 
Article 9. 

To demonstrate in actual practice the appli- 
cation of the code in situations involving appre- 
hension and restraint let us follow Shore Patrol- 
men O’Connor and O’Leary as they walk their 
beat along Main Street at a late hour on Satur- 
day night. At the Blue Moon Bar, just ahead, 
Seaman Recruits Abercrombie, McCormick, 
Perkins, and Fitch are in the final stages of a 
prolonged sampling of the quality of the local 
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lager. The bartender has just announced the 
closing of the bar for the night. This pro- 
nouncement displeases Messrs. Abercrombie, 
McCormick, Perkins, and Fitch. After some 


further discussion of the abrupt but clearly con- © 


clusive stoppage of the tap, McCormick dram- 
atizes his dissent from this decision by plucking 
a jar of pickled herring from the bar and throw- 
ing it at the bartender. Whereupon consider- 
able commotion ensues attracting the attention 
of Shore Patrolmen O’Connor and O’Leary. 
O’Connor grabs McCormick by the arm and 
says, “I apprehend you;” he then turns to Aber- 
crombie and says, “I take you into custody.” 
O’Leary approaches Perkins and says, “You 
come with me;” he then tells Fitch, ‘““You’re un- 
der arrest.” 

While they await the arrival of the shore pa- 
trol wagon, these actions of the shore patrolmen 
may be studied. It is obvious that O’Connor 
has had the better indoctrination under the 
code. The words he used in accomplishing those 
apprehensions were well chosen as they directly 
reflect the statutory provisions. O’Leary, how- 
ever, relied upon the classic terminology of law 
enforcement officers. His language, while less 
to be desired than that of O’Connor, was equally 
effective in achieving the apprehension of these 
men. It may be safely assumed that all of these 
men understood that they were being taken into 
custody by the Shore Patrol and that is the all 
important and controlling factor. Although the 
words “I apprehend you,” or “I take you into 
custody,” are preferable, any other language 
which clearly informs the man that he is being 
taken into custody will be sufficient. 

The shore patrol wagon has now arrived, and 
the prisoners are shortly delivered to the Duty 
Officer at the Recruit Training Center. During 
this interval Abercrombie, Perkins, and Fitch 
have sorely repented of their respective roles 
in the events of the evening and are now much 
subdued. They are placed in formal arrest by 
the orders of the duty officer, and informed that, 
pending disposition of the charges against them, 
they are restricted to the limits of the naval sta- 
tion in a status of arrest. McCormick, however, 
complains in a loud and profane manner of mat- 
ters generally, and, in particular, speaks of his 
earnest intention to return immediately to the 
Blue Moon Bar for the purpose of murdering 
the bartender. The O. O. D. orders the Master 


At Arms to deliver McCormick to the brig for 


. confinement. 


In considering these actions it should be noted 
that it would have been within the authority 
of the O. O. D. to have restricted these men in 
lieu of arrest in accordance with the provisions 
of paragraph 20 (b), MCM, 1951. Should that 
action have been taken they could have been 
required to perform their full military duties 
during the period of their restriction to the 
station. This is a matter within the discretion 
of the O. O. D. or other person authorized %o 
arrest or confine, and obviously the facts or cir- 
cumstances will generally determine the appro- 
priate disposition. However, it should be borne 
in mind that arbitrary arrest or confinement of 
naval personnel in a disciplinary status, where 
the particular circumstances do not clearly re- 
quire such action, will result in a serious waste 
of manpower that might otherwise be avoided 
without ill effect upon the disciplinary value of 
the proceeding. 

The O. O. D. had, in fact, earlier in the eve- 
ning restricted one Snuggins to the limits of the 
station, in lieu of arrest. Snuggins is now 
languishing in Barracks B and fretting under 
this restriction. He is joined there by Fitch 


who has now experienced a powerful renascence 


of his earlier desire to further slake his thirst. 
This desire he confides to Snuggins, and shortly 
thereafter they jointly depart from naval juris- 
diction by scaling the fence behind Barracks B. 
Meanwhile McCormick has been placed in a cell 
at the brig. However McCormick’s civilian 
trade was that of a locksmith, and in something 
more than an hour after his incarceration he 
has succeeded in picking the lock on his cell, and 
followed the others over the fence. 

It is now appropriate to determine the of- 
fenses committed by these several unauthorized 
changes of scene. Fitch is guilty of breach of 
arrest. This offense was completed when he 
infringed the limits set by his order of arrest, 
and he should be charged with violation of Ar- 
ticle 95 of the Code. Snuggins, who accom- 
panied Fitch, is guilty of a breach of restriction 
in lieu of arrest, and this offense should be 
charged under Article 134. McCormick is 
guilty of escape from confinement and this of- 
fense should be charged under Article 95. 

These distinctions as to the particular type of 
restraint are quite important in the preparation 
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of charges and specifications. Fitch, Snuggins, 
and McCormick each committed a breach of re- 
straint. Yet in each case the form of restraint 
differed from the others. In the cases of Fitch 
and Snuggins the actual criminal act was iden- 
tical and jointly performed, yet because of their 
different status at the time of the act, their of- 
fenses were different. When it is recognized 
that the maximum punishment for the breach 
o! arrest is a bad conduct discharge, forfeiture 
oi all pay and allowances, and confinement at 
hard labor not to exceed 6 months, while the 
maximum punishment for breach of restriction 
is confinement at hard labor not to exceed 1 
month and forfeiture of two-thirds pay per 
month not to exceed 1 month, the vital impor- 
tance of determining the exact nature of the 
restraint and of setting this out in the specifica- 
tion is apparent. McCormick is guilty of escap- 
ing from confinement. The offense is also 
chargeable under Article 95 but in this case the 
maximum punishment extends to a dishonorable 
discharge, forfeiture of all pay and allowances, 
and confinement at hard labor not to exceed 1 
year. 

The exact nature of the restraint is again 
significant in the trial of the case when the court 
is charged as to the elements of the offense. An 
instruction setting out the elements of proof of 
breach of arrest, where the accused is charged 
with escape from confinement, has been held to 
be substantial error. (ACM S-1753, Hickman, 
2 CMR —.) Ina recent case the Board of Re- 
view held that proof of an escape from confine- 
ment would not be sufficient to support a charge 
of escape from custody. It was further held 
that “custody, within the purview of Article 7, 
and from which an escape is denounced by Ar- 
ticle 95, contemplates a temporary status cre- 
ated to satisfy a particular need for authority 
by those performing law enforcement functions. 
Those who apprehend are enjoined to hold the 
person only ‘until proper authority may be noti- 
fied’ (UCMJ, Art. 9, MCM, 1951, par. 19d) 
which regulations state should be accomplished 
immediately. Such status thereafter may be 
altered by the arrest, confinement, restriction, 
or release of the individual. After confinement 
has been effected in a lawful manner (MCM, 
1951, par. 20d (3)), by competent authority 
(Art. 9 (b) (c), MCM, 1951, par. 21a (1) (2)) 
(which is confinement as contemplated by Ar- 
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ticle 95 and MCM, 1951, par. 174c, and is some- 
thing more than mere restraint within a confine- 
ment facility), such confinement is not a contin- 
uation of custody but a new and different form. 
of restraint.” (ACM 1638, West, 1 CMR 770.) 

In a recent case the sentence imposed upon 
an accused included confinement at. hard labor 
for 3 months. The convening authority, in ap- 
proving the action, stated that “the limits of 
confinement shall be the U. S. S. Mississippi.” 
The attempt to extend the limits of confinement. 
to the limits of the ship failed of its purpose. 
The Board of Review which considered the case 
held that the action of the convening authority 
was illegal in that the sentence as approved was. 
tantamount to a restriction to the limits of the 
ship for more than 2 months in violation of 
MCM, 1951, Sec. 126 (g). Under the Code con- 
finement is physical restraint, and this does not: 
contemplate the freedom of movement allowed 
by the limits of a ship. (NCM 9, Bowen, 1 CMR 
454.) 

The distinction between “apprehension” and. 
“arrest” is of the utmost importance with re- 
gard to the admissibility of evidence where 
search and seizure questions are involved. The 
rule has been generally that evidence is prop- 
erly admissible where obtained by search at the- 
time of the arrest. The rule remains unchanged. 
but such search must be incidental to the “ap- 
prehension” rather than the “arrest” as used 
in the Code. Thus it is a lawful search if it is: 
a search of an individual’s person, of the cloth-. 
ing he is wearing, and of the property in his 
immediate possession or control, conducted as 
an incident of lawfully apprehending him. Al-- 
though other authority to conduct a lawful 
search usually exists when a person is under 
arrest, there is no lawful authority for search 
derived from the mere fact of the status of for-. 
mal arrest under the Code. 

The problems discussed above can be reduced. 
to minimum incidence only by a thorough un-. 
derstanding by all naval personnel of the con-. 
cepts under the Uniform Code of the various 
types of restraint, and of apprehension and ar- 
rest. A thorough and continuing program of 
indoctrination of shore patrol personnel is most: 
essential. All officers must acquire a sound 
knowledge of the distinctions in types of re- 
straint as a prerequisite to an intelligent ap- 
proach to disciplinary matters. Naturally 
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officers and men appointed to courts-martial will 
need precise knowledge o:! these matters to avoid 
taking action which would be illegal under the 
law and which would consequently result in re- 
versal upon review. These concepts can only 
be understood by careful study of the Manual 
for Courts-Martial, 1951, and of the Uniform 
Code of Military Justice. The preceding dis- 
cussion has sought to emphasize the manifest 
necessity of such study. 


CMR DIGESTS... 


(Continued from page 2) 


withdraw them at the conclusion of the trial 

and substitute true copies therefor. 
“PRESIDENT: Prosecution Exhibits 1, 2, 

3, 4, and 5 for identification are admitted 


in evidence as Prosecution Exhibits 1, 2, 
3, 4, and 5, and true copies may be 
substituted.” 


The trial counsel then stated informally but 
fully to the court—using the exhibits as notes— 
the nature of the previous convictions as re- 
flected in the duly admitted service record court 
memoranda. The following colloquy between 
the trial counsel and the defense counsel is then 
reported in the record: 

“TRIAL COUNSEL: Has the accused any 
objection to the evidence of previous con- 
victions read? 

“(DEFENSE COUNSEL: No objection.” 


The record of trial thus discloses (1) that the 
trial counsel was not sworn as a witness; (2) 
that Prosecution Exhibits 1, 2, 3, 4, and 5 were 
declared to be admitted in evidence by the pres- 
ident of the court-martial; and (3) that the trial 
counsel digested their contents informally but 
in complete detail for the benefit of the members 
of the court. It does not appear that the ex- 
hibits were specifically and formally tendered 
by the trial counsel to the defense counsel for his 
inspection at the time of offer and prior to ad- 
mission. However, after admission, and follow- 
ing the presentation of the trial counsel’s un- 
sworn oral abstract, the defense counsel stated 
categorically that he had no objection to the 
evidence of previous convictions. Certified true 
copies of Prosecution Exhibits 1, 2, 3, 4, and 5 
are appropriately bound with the record of trial. 

The maximum punishment authorized by the 


Table of Maximum Punishments (127c, Section 
A, MCM, 1951) for the offense of unauthorized 


‘absence for a period of 11 days is confinement 


at hard labor for a period of 33 days and thie 
forfeiture of 22 days pay. It is therefore a»- 
parent that the special court-martial, in adjud z- 
ing the sentence, relied upon the provisions >f 
127c, Section B, MCM, 1951, which authorizes 
certain additional punishments upon “proof of 
two or more previous convictions.” The Boaid 
of Review, which reviewed the record of triz], 
was of the opinion that the special court-martial 
did not have before it proper “proof of two or 
more previous convictions” since the trial 
counsel was not sworn as a witness at the time 
Prosecution Exhibits 1, 2, 3, 4, and 5 were ten- 
dered and received in evidence. Accordingly 
the Board of Review reduced the sentence to 
conform to the maximum punishment permis- 
sible under the Table of Maximum Punishment, 
supra. 

The U.S. Court of Military Appeals held that 
Prosecution Exhibits 1, 2, 3, 4, and 5 were in 
evidence and that, therefore, the special court- 
martial had before it “proof of two or more 
previous convictions.” The Court held that 
there is not provision in MCM, 1951, which re- 
quired that trial counsel be sworn testimonially 
at the time he presents evidence of previous 
convictions. Additionally the court said: 


“Certainly the trial counsel did not pre- 
sent affirmatively evidence authenticating 
the items from the service record of the ac- 
cused offered in the case at bar. Certainly 
too the accused could have required the 
Government to establish through the testi- 
mony of the trial counsel, or in some other 
appropriate manner, that the documents 
offered were in fact authentic records re- 
lating to the accused. We do not doubt that 
the Government could have met this de- 
mand without difficulty. Defense counsel 
could indeed have challenged the offered 
evidence of previous convictions either on 
the facts or on the law. He chose to do 
neither, however. In our opinion * * * 
he ‘waived [proof of authenticity] by a 
failure to object on the grounds of lack of 
such proof’.” (U.S. v. Castillo, decided 2 
May 1952.) 
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CONVICTIONS ... 


(Continued from page 11) 



























ary objection by the accused. Many objections 
a’e made for the first time during appellate 
review. 

The trial counsel should not be satisfied to 
merely read, as a witness under oath, the evi- 
d. nee of previous conviction from the service 
r cord entry and set out the matter as a quota- 
ti nin his testimony. The service record should 
b: admitted in evidence and the pertinent part 
rcad to the Court should be appended as an ex- 
hibit to the record of trial. Secondary evidence 
st ould never be used when primary evidence is 
a’ ailable. 

Defects in records of previous convictions can 
u-ually be corrected by one of the usually ac- 
cepted methods of introducing evidence, such 
as admissions in open court, stipulations, writ- 
ten instruments, and testimony of sworn wit- 
nesses. This is especially true where the pre- 
vious conviction occurred at the same or a 
nearby command. If the defect cannot be sup- 
plied trial counsel should carefully weigh the 
problem presented and not spoil an otherwise 
good case by presenting a matter likely to preju- 
dice the rights of the accused. The responsibil- 
ity rests in no small measure on the shoulders of 
the trial counsel. 


COURT REPORTING ... 


(Continued from page 8) 


preferable to court reporting by a shorthand 
reporter whose speed is not sufficient to keep up 
with the proceedings. Reporting by the Steno- 
mask method, on the other hand, does appear 
to be a satisfactory substitute for a high-speed 
shorthand or Stenotype reporter. Since the 
period required to train a satisfactory Steno- 
mask reporter is much shorter than the period 
required to train an equally fast shorthand or 
Stenotype reporter, it is the writer’s opinion 
that the Stenomask system has enormous poten- 
tialities, and may be the answer to the Navy’s 
need for additional court reporters. [The whole 
problem of court reporting is currently under 
study by the Bureaus and Offices of the Navy 
Department that are concerned.—ED. NOTE. ] 
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CAPTAIN AVERY RETIRES. 


After having served for a period of approximately 10 
years in both military and civilian status as Director, Ad- 
miralty Division of the Office of The Judge Advocate General, 
Captain Myron H. Avery, USNR (Ret.) was retired from civil 
service because of physical disability. For his service during 
the war years Captain Avery was awarded the Legion of 
Merit. Mr. E. B. Hayes has been appointed as the new 





Director of the Admiralty Division. 








NOTES... 


(Continued from page 13) 


something that sounded like, “I guess I am.” 
The park foreman then slapped the defendant 
with his open hand and knocked off his glasses. 
While riding in the police car, the defendant 
made statements amounting to a confession and 
no objection was made to their admission in 
evidence as being involuntary. The defendant 
did object at the trial to the introduction in evi- 
dence of a confession which he made after his 
arrival in the District Attorney’s office. There 
the Assistant District Attorney began question- 
ing the defendant in the presence of 19 mem- 
bers of the office and of the police department. 
The entire conversation was recorded and the 
defendant gave a detailed confession which coin- 
cided with the facts revealed at the scene of the 
crime. 

There were statements at the end of the re- 
cording by the defendant in which he stated that 
the officers had not threatened or abused him 
in any way either in the park foreman’s office 
or in the District Attorney’s office. The ques- 
tioning in the latter office lasted approximately 
2hours. During that time an attorney appeared 
at the office and asked to see the District Attor- 
ney and the defendant. The attorney said that 
he just wanted to hear from the defendant’s lips 
whether or not he had committed the murder 
so that he could report back to the defendant’s 
son-in-law. He was denied admission into the 
room and did not see the defendant until later 
that evening. 

Subsequently, the defendant told the complete 
story of the killing to a physician, four psychi- 
atrists and a clinical psychologist, at different 
times. The defendant did not assert at the trial 
or at any other time that these confessions, ad- 
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mitted in evidence, were 
inadmissible. 

Upon appeal, the Supreme Court of Califor- 
nia said that assuming the confession in the 
District Attorney’s office to be involuntary, that 
confession could not have affected the fairness 
of the trial because the defendant subsequently 
made at least five voluntary confessions of ma- 
terially similar substance and unquestioned 
admissibility, which were put in evidence. It 
was the view of that court that the use of the 
confession had not deprived the defendant of 
due process. 

The United States Supreme Court did not 
agree with this position, holding that “if the con- 
fession which petitioner made in the District 
Attorney’s office was in fact involuntary the 
conviction cannot stand, even though the evi- 
dence apart from that confession might have 
been sufficient to sustain the jury’s verdict.” 

The court made an independent determina- 
tion upon the facts most favorable to the de- 
fendant to determine whether there had been 
a violation of the Due Process Clause of the 
Fourteenth Amendment, by introduction of the 


involuntary and 


confession. The court (with three justices dis- 
senting), concluded there had been no such 
violation. 

The contention of the defendant on appeal 
was that the incidents in the park foreman’s 
office, coupled with the presence of 19 officers 
in the District Attorney’s office, render the con- 
fession which he made in the latter office in- 
voluntary. The court disposed of that by saying 
that whatever occurred in the park foreman’s 
office occurred at least an hour before he began 
his confession in the District Attorney’s office, 
and was not accompanied by any demand that 
the defendant implicate himself. His state. 
ments in the police car while en route to the 
office were also admittedly voluntary. The de- 
fendant answered all questions readily and there 
was none of the “pressure of unrelenting inter- 
rogation” which the court condemned in Watts 
v. Indiana, 338 U. S. 49, 53 (1949).. “Indeed 
the record shows that from the time of his arrest 
until the time of his trial, petitioner was anxious 
to confess to anybody who would listen—and 
as much so after he had consulted with counsel 
as before.” 
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